
 

 
 
ETNO Reflection Document RD418 (2015/11) 

 
1 

ETNO Response to the Public Consultation on the draft 

BEREC Report on OTT services BoR (15) 142 

 

 

 

November 2015 

 

Introduction 

 

ETNO welcomes the opportunity to contribute to the BEREC draft report on OTT services 

that timely addresses the issue of the level playing field between substitute 

communication services in the European digital single market.   

 

ETNO appreciates the importance BEREC gives to the proportionality criteria as well as 

BEREC’s view on the need to question the current ECS definition. BEREC also considers 

that it might be appropriate to develop a unique and effective horizontal protection 

system dedicated to all consumers of digital services to ensure the same level of protection 

for all in a technological neutral way. Unfortunately BEREC draft report does not develop 

further this promising approach. 

 

ETNO highlights several major concerns, especially: 

- The report does not explain why the principle of proportionality should only be 

considered when introducing obligations on new players. Any regulation would 

need to be assessed in the light of such a proportionality criterion;  

 

- The current distinction of telcos’ communication services must not serve as a 

justification to continuously regulate these services; 

 

- The report ignores that the so-called social benefits of regulation would be de facto 

undermined by the commercial consequences and the negative impact on 

consumers in the market of uneven regulatory burden between telcos and OTTs; 

 

- There is no trade-off between the principles of proportionality and fair competition 

between competitors (level playing field) whereas a future proof framework would 

require the equal application of both criteria to all players in the market;  

 

- The NRAs ineffective enforcement of current rules is not even addressed; 

 

- The proposed taxonomy is neither sound nor future proof; 

 

- ETNO calls for a deep reconsideration of this draft to contribute to a truly future-

proof regulatory concept for communication services, for the benefit of consumers 

and competition. 
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General comments 

BEREC draft report is developed in terms that could be called as "Electronic 

Communications-Centric" as it focuses on communication services without addressing the 

broader picture of the digital market. In the future, the telecom market will not exist as 

such, as it will be diluted in the digital environment. In a digital world the application of 

general horizontal consumer protection rules across the whole range of digital services 

should prevail, specific rules to communication services should be applied only in selected 

areas when necessary and proportionate and independently from the nature of the 

provider or the method of provision. ETNO encourages BEREC to take a more forward 

looking perspective to re-think the future regulatory regime.  

ETNO welcomes BEREC recognition that the Electronic Communication Services (ECS) 

definition is outdated because it is based on criteria that require interpretation, does not 

match with technological developments anymore and, thus now opens the door to 

different interpretations in Member States. However BEREC draft report still analyses 

very relevant issues on the basis of this outdated ECS definition, therefore the conclusions 

reached are misled.  

The current debate on the ECS definition will influence the future Regulatory Framework 

that will start being in force not before 2020 and will last from one to several decades. A 

rough fix of a fully outdated concept is not what is required to build the future framework 

on solid grounds. 

 

Services substitutability 

ETNO acknowledges BEREC’s effort in trying to identify which services provided by OTTs 

can be considered substitutable to services provided by traditional telco operators, 

currently defined as Electronic Communication Services (ECS) providers. 

However, the analysis conducted by BEREC only shows a picture of the situation as it is 

today, stemming from the current definition of the telecom framework and a different 

classification of services that doesn’t necessarily correspond to their real ability to 

compete in the market. 

On the one hand, BEREC acknowledges that the ECS definition poses challenges in the OTT 

environment, especially with reference to OTT voice services that have the possibility to 

make incoming or outgoing calls to the PATS (i.e. Skype-out like). These are classified as 

OTT-0 services in BEREC report and they have already been considered as ECS by former 

ERG in 2007, although with no real consequences, as OTTs have always rejected such 

position. Stemming from that, BEREC recognizes the need to clarify and update the ECS 

definition to keep pace with the technological development. But BEREC fails short of 

questioning the notion of ECS itself, which should be the first step of the reasoning. 

On the other hand, however, throughout the report, BEREC bases its analysis comparing 

OTT services against the current ECS definition to assess whether the services are 
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competing with traditional ECS services, instead of taking a forward looking approach and 

analysing the real substitutability from a consumer point of view. 

A good example of this is the concept of “substitutability” developed on pages 18 and 19. 

Services provided by OTTs and telecom operators are analysed through the prism of their 

fitting in relation to the current ECS definition. From that perspective a voice service 

offered by WhatsApp would not be competing in the same arena with a voice service 

offered by an operator. ETNO considers that this conclusion is misled. 

The reality is much simpler and analysis should always be consumer-centric. As confirmed 

by a recent ETNO survey1, as long as consumers perceive these services as substitutes, 

then these services are competing on the same field and a consistent regulation is required 

to properly guarantee consumers’ rights. The time when users could clearly distinguish 

ECS, as produced by telecom operators, from information society service (ISS), produced 

by OTTs, is now over.  

 

Level playing field and proportionality criteria 

The draft report recognizes that OTT telecom-like services today compete with traditional 

telecom services on the same market, but considers that companies offering such services 

should not necessarily withstand similar rules. This conflicts with the European 

Commission acknowledgment, which ETNO very much supports: “One of the main 

challenges the reform has to respond to is that online services are increasingly seen by 

end-users as substitutes for traditional electronic communication services such as voice 

telephony, but are not subject to the same regulatory regime”2. BEREC considers that OTT 

and telco services could have a different regulatory treatment based on a proposed new 

concept of “proportionality” establishing whether “the social benefits of the obligation are 

proportionate to the economic costs entailed” and “the static and dynamic competition 

effects of partial or universal application of the obligation”. 

Proportionality is a basic principle of our regulatory framework and it has always to be 

assessed before any regulatory intervention. While ETNO totally agrees that “the range of 

services to which any specific obligation should apply must be considered in light of the 

goals of the obligation and the proportionality of that obligation being applied to any 

specific service or service type”, we challenge BEREC’s view that proportionality must be 

considered only when introducing sector specific obligations on new players. We must 

move away from a regulatory regime based on the player who is providing the service to 

a regime where the service itself is considered and regulated only if justified and 

proportionate.   

ETNO believes that it is not a matter of “analysing the convenience to extend the 

obligations of the ECN/S framework to those OTT services equivalent to the ECS taking 

into account the proportionality criteria”, but to define what obligations should be 

                                                 
1 ETNO survey: 
https://etno.eu/datas/publications/studies/ComRes_ETNO_Final%20Report_LATEST%20FOR%20PUBLICATION.pdf 
2 EC public consultation: https://ec.europa.eu/digital-agenda/en/news/public-consultation-evaluation-and-review-
regulatory-framework-electronic-communications 



 

 
 
ETNO Reflection Document RD418 (2015/11) 

 
4 

attached to a particular service based on the proportionality criteria, and then imposing 

them in principle on all actors providing those services. 

On the contrary, ETNO believes that BEREC proportionality criteria is so imprecise that it 

would allow for a broad margin of discretionary application, especially if considered a 

prerogative of a specific class of services providers and not applied to all the providers of 

substitute services.  

Proportionality should be applied regardless of the type of provider, focusing on the 

impact on consumers. In a recent survey3, ETNO investigated on the degree of 

understanding that customers have of the current substitute services available in the 

digital single market.  Unsurprisingly, the survey confirms that consumers consider those 

services similar regardless of the provider and/or the technology and do not have a clue 

of what is their degree of protection when using for example telecom providers’ SMS 

services or text messages services provided by OTTs. Against this evidence, regulators 

should aim at making regulation converging for similar services and not introducing new 

criteria to increase divergences. 

 

Information gathering 

BEREC draft report insists on the lack of legal competence of the NRAs to request 

information from OTT providers in the execution of market analyses. 

ETNO welcomes BEREC’s proposal to extend the scope of information gathering to grant 

NRAs the power to request information from “all relevant parties, including OTTs. This 

corresponds with the European Commission’s Recommendation on relevant product and 

service markets (2014), which explicitly recognizes that OTTs may be taken into 

consideration when analysing markets. But it also recalls that according to Art 15 of the 

Framework Directive markets can be identified “within the electronic communications 

sector”. Therefore, the Recommendation does not even seek to identify OTT-specific 

markets.  

Still, it is questionable if NRAs would have the ability to enforce such a provision, if OTTs 

refuse to comply with the requests, being OTTs not covered by the Framework. 

 

Ineffective enforcement not sufficiently addressed 

ETNO considers that concerning NRAs role, the priority is to improve the ineffective 

enforcement of current rules. Regrettably, this major problem is not even mentioned in 

the BEREC draft report.  

                                                 
3 See note 1. 
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Since the entry of OTTs services in the market, NRAs struggle to obtain OTT providers 

notifications for those OTT services that according to BEREC are ECS. 

In France, for example, a preliminary declaration is imposed on players that want to 

provide ECS. According to Arcep, as Skype has engaged in the business of providing a 

telephone service to the public, it has also to comply with certain obligations, which 

include the routing of emergency calls and implementing the means required to perform 

legally ordered interceptions4. Failure to comply with this obligation to declare could be 

classified as a criminal offence under French law. However, two years later, Skype has still 

not declared itself as an operator before Arcep. 

In Belgium, likewise in France, ECS providers should notify themselves to the Belgium 

NRA but the interpretation of what an ECS consists of differs between regulators and OTTs 

providers. Facing Skype refusal to disclose to the Belgian authorities data from messages 

and calls made by a Skype user claiming that Skype does not provide ECS, the company 

has been ordered to appear before a court for hindering the examining legal phase of an 

inquiry and infringement of ECS law. As a consequence, the ruling is in the hands of a 

criminal judge that is not used to Telecom Package rules and that could request the 

intervention of the Court of Justice of the European Union for a preliminary ruling. This 

procedure is expected to last a long time.  

 

Proposed taxonomy neither sound nor future proof 

One of the major objectives of the BEREC draft report is to “define OTT service and provide 

taxonomy for OTT services”. Accordingly, the draft report proposes 3 new categories - 

called OTT-0/1/2 – even though the draft report does not demonstrate the need to 

introduce them. ETNO questions this need and considers that the current definitions of 

Internet Access Services5 and Internet Society Services are more suitable to describe 

internet services relying upon access services, while the outdated ECS definition that 

brings many ambiguities – as also recognised by BEREC - should be repealed. 

BEREC proposes to call OTT-0 those OTTs services that currently qualify as ECS and 

therefore should comply with the current rules and regulations set out in the ECN/S 

Framework. ETNO considers that referring to the outdated definition of ECS - based on the 

unpractical criteria of “conveyance of signals” is not a future proof approach.  

BEREC also proposes to create two new categories: OTT-1 defined as “OTT services that 

do not qualify as ECS but do potentially compete with ECSs” and OTT-2 defined as “OTT 

services that are not an ECS and do not potentially compete with ECSs”.  

ETNO maintains that all OTTs’ services – as well as services provided by telcos – being 

similar from the end-users point of view, should be subject to the same horizontal 

consumer protection rules. Specific rules for communication services, where necessary, 

should be applied independently from the nature of the provider but based on the 

                                                 
4http://www.arcep.fr/index.php?id=8571&L=1&tx_gsactualite_pi1%5Buid%5D=1593&cHash=29d56f0e990d50
ba067ba53b60f9717c 
5 TSM 
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characteristics of the service because the distinction between “OTT-1” and “OTT-2” will 

become more and more blurred as communication functions are routinely included into 

digital services in general (on-line gaming, social networks, e-commerce, CRM, e-

administration to mention a few already include messaging, voice or video services). Such 

a distinction of “OTT-1” and “OTT-2” would allow communication service providers to 

easily bypass obligations simply through including their services within other services. 

For some consumers, end-to-end quality, emergency call functionality or any-to-any 

connectivity based on phone numbers are crucial differentiators when choosing the 

preferred service. In these selected cases and for the purpose of preserving these 

standards, updated legacy rules could be kept and applied to only the sub-group of 

communication services that provide their services with reliable quality based on 

telephone numbers. However, ETNO would like to stress that legacy regulation of a sub-

group of services must not per se serve as justification to continuously regulate these 

distinctive services. In principle, same services need to fall under the same rules. The 

application of particular rules to a specific sub-group may be considered only for the sake 

of preserving quality standards and only if this sub-group can technically ensure these 

standards. If such discriminatory regulation applies, burdens for respective providers 

must be kept as low as possible.  

To conclude, BEREC proposed taxonomy is already outdated and would create even more 

interpretation problems than the current obsolete ECS. The way forward is building upon 

IAS and ISS. 

 

Conclusion 

ETNO believes that the focus of the new regulatory framework should be on the interests 

of the consumers irrespective of the category of the service providers.  

The current regulatory framework was conceived at a time when consumers mainly used 

traditional telephony services and regulators should acknowledge that consumers face 

today a more complex offer where ambiguous definitions confuse instead of protect.  

The new regulatory framework should as much as possible apply consistent rules to all 

services in the digital market, based on horizontal instruments. This particularly applies 

to communication services which today embrace traditional as well as IP-based telephony. 


